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Response to HUD Request for Comments on HUD Notice: Reducing Regulatory Burden; Enforcing the 

Regulatory Reform Agenda Under Executive Order 13777 [Docket No. FR–6030–N–01] 

 

June 14, 2017 

 

 

On behalf of the Columbus Metropolitan Housing Authority (CMHA), thank you for the opportunity to 

provide comments in response to the Reducing Regulatory Burden; Enforcing the Regulatory Reform 

Agenda Under Executive Order 13777 Notice (“the Notice”). This Notice describes how HUD will 

implement Executive Order 13777 (“the E.O.”) and requests specific recommendations for reform of 

HUD regulations. 

 

CMHA administers approximately 13,000 Housing Choice Vouchers, operates over 1,400 Public Housing 

units, and manages several hundred additional units of mixed-income housing throughout the City of 

Columbus and Franklin County, Ohio. We are in the process of converting our entire Public Housing 

portfolio to Project-Based Vouchers (PBV) through the Rental Assistance Demonstration (RAD) and we 

will be building or acquiring over 1,000 new units of affordable and mixed-income housing over the next 

three years. We administer these programs and manage these development projects with only 110 full-

time staff.  

 

We are excited that HUD has taken this important first step to update and reform the system of 

regulations that govern its programs. We believe there are many areas where HUD can work with its 

partners to reform regulations to better help HUD and its partners fulfil their missions. In Section I, 

below, we provide general comments on the Notice and in Section II we respond to specific requests 

included in the Notice. 

 

I. GENERAL COMMENTS 

 

A. Empower the Regulatory Task Force 

 

Under the E.O., HUD is required to set up a Regulatory Task Force that will evaluate existing regulations 

and recommend changes. HUD should empower this Task Force to consider every facet of HUD’s 

regulatory framework for ideas of how to meet the goals of the E.O. In addition, HUD should commit to 

including a diverse group of recipients of HUD funding on the Task Force so that HUD receives feedback 

directly from practitioners in the field. The Task Force should be diverse from both a geographic and 

programmatic perspective. This diversity will strengthen the effectiveness of the Task Force and its 

ability to develop impactful solutions for HUD’s partners nationwide.  

 

B. Continue the regulatory reform conversation beyond this Notice 

Thirty days is not enough time to provide detailed comments on every part of HUD’s regulatory 

framework that affects CMHA. We have provided summaries of our key issues in Section II, below, but 

we would welcome the opportunity to continue the conversation with members of the Task Force and 

HUD staff in the months ahead. With some more time, we can provide more specifics on the costs of 

existing regulations, their impact on jobs in our community, and our recommended fixes. As noted 

below, we have already provided comments on some of these regulatory reform ideas. Those comments 

are attached to provide HUD a fuller picture of our position on some of these topics.  
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C. Update HUD IT systems concurrent with regulatory reform 

 

While we fully support HUD’s efforts to meet the regulatory reform goals of the E.O., we believe HUD 

should also work to update its information technology systems to better match the IT systems currently 

in use in the private sector. Outdated technology burdens agencies who must interact with HUD systems 

with higher costs of compliance and wastes considerable staff time at these agencies. For example, 

CMHA staff interface daily with LOCCS, VMS, and PIC, but consistently have to spend extra hours to 

manually fix data entry or other processes that could be more automated if these systems were brought 

up to current technology standards. HUD could see just as much savings in taxpayer dollars from IT 

upgrades as regulatory reform. 

 

II. CMHA RESPONSE TO HUD’S SPECIFIC REQUEST FOR COMMENT 

 

A. Promote policies that support local innovation and outcomes 

 

CMHA welcomes the new administration’s goal of focusing on local innovation and outcomes rather 

than technical compliance. We believe that if intermediate costs between the end-user (PHAs) and HUD 

can be reduced, we can house more people with little to no increase in program appropriations. Below 

are several regulations we believe HUD should amend, modify, waive, or rescind to promote local 

innovation and focus on outcomes. 

 

1. Rental Assistance Demonstration – Developer Fee 

 

Regulation: Notice PIH-2012-32 (HA), H-2017-03 REV-3 

 

Problem Statement: The revised RAD Notice (as of January, 2017) unnecessarily limits paid developer 

fees for RAD transactions that involve low-income housing tax credits (LIHTC). HUD has imposed a lower 

limit on paid developer fees than is permitted by the state agencies that administer the LIHTC program, 

including the Ohio Housing Finance Agency. Developer fees above HUD’s safe-harbor standard but 

below state housing finance agency caps require written approval from HUD. This creates inefficiencies 

and stifles local innovation.   

 

Proposed Remedy: HUD should promote local decision making and focus on outcomes rather than 

arbitrarily impose stricter limits on paid developer fees than the agencies charged with implementing 

the LIHTC program require. This change will provide a more uniform environment for both HUD and 

PHAs as other state housing finance agency caps are already used as a reference point in other areas, 

e.g. 24 C.F.R. § 891.815. This will also reduce the administrative hurdles PHAs must clear in developing 

housing projects, allowing us to better serve our clients.  

 

The fix here is simple, HUD should revise the Notice to reinstate the developer fee language included in 

Revision 2 of the Notice, which matched HUD developer fee restrictions to the requirements of the state 

agency that administers the LIHTC program. As an alternative, HUD could look at limiting developer fees 

under RAD that are paid to entities other than PHAs. We agree there are legitimate public policy 

concerns with allowing private developers to take substantial developer fees off RAD deals. However, 

CMHA and other PHAs must use any funds received as part of a developer fee for affordable housing 

purposes – in our case, we will be using RAD developer fees as part of our strategy to bring more 

affordable housing to neighborhoods of opportunity in Central Ohio.  
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2. Rental Assistance Demonstration – Relocation 

 

Regulation: Notices PIH 2016-17; PIH-2012-32 (HA), H-2017-03 REV-3 

 

Problem Statement: HUD has issued an unnecessarily overly-burdensome regulation that PHAs must 

attempt to follow when relocating residents as part of RAD. RAD conversions are incredibly complex 

undertakings and they are confusing to explain succinctly to residents. The complexity of the RAD 

relocation notice only compounds matters.  

 

Proposed Remedy: HUD should rescind Notice PIH 2016-17 and only require PHAs to follow the Uniform 

Relocation Act (URA) with the additional requirement that residents of RAD properties have the right to 

return. PHAs have operated under the requirements of the URA for decades, and we know the process 

well at this point. CMHA has relocated thousands of residents from severely distressed public housing 

properties that we then disposed of through HUD’s demolition/disposition process. While moving is 

never a perfectly enjoyable event for residents, we believe the system we have developed under the 

URA has served our residents well. In addition, with the URA requirements as the floor, CMHA has often 

provided even more relocation resources to our residents depending on the situation. Therefore, HUD 

should stick to the URA requirements for RAD, except where the RAD statue requires additional 

consideration, and let PHAs determine what, if any, additional actions they should take beyond URA to 

meet the needs of their clients.  

 

3. Project-Based Vouchers – Inspections  

 

Regulation: 24 C.F.R. § 983.103 

 

Problem Statement: Currently, PHAs may conduct property inspections for project based voucher 

housing as long at the PHA does not have an ownership interest in the property. But PHAs are prohibited 

from conducting inspections of PHA-owned properties, even if the property is independently managed. 

This limitation costs both time and money as independent inspectors are frequently more expensive 

because they require contracts with payments based on total number of hours spent on inspections, 

and are not as readily available. In central Ohio, CMHA has only one person who provides high-quality 

inspections services. This person is also the executive director for four small PHAs in our region, so his 

time is always in high demand. 

 

Proposed Remedy: HUD should require independent inspections only when the property is both owned 

and managed by the PHA. CMHA contracts with private property management firms for all the PBV 

properties it currently has an ownership interest in. Furthermore, in 2016, CMHA contracted with 

private property management firms for all of our public housing in anticipation of the conversion of our 

entire public housing portfolio through RAD. We are converting everything to PBV through RAD. This will 

mean over 1,400 new PBV units will need to be inspected. Currently, we have only around 650 CMHA-

owned PBV units. So, the workload for the independent inspector we currently contract with would 

nearly triple once we’ve converted our RAD conversions.  

 

Including a safe harbor for PHAs to inspect PHA-owned units only if they are independently managed 

would still protect against conflicts of interest, while also realizing operational efficiencies that will save 

taxpayer dollars and provide local housing authorities more flexibility. 

 

 



 

- 4 - 

 

4. Project Based Vouchers – HOTMA implementation 

 

Regulation: Housing Opportunities Through Modernization Act of 2016: Implementation of Various 

Section 8 Voucher Provisions [Docket No. FR-5976–N–03] 

 

Problem Statement: Congress took positive steps toward supporting local innovation in affordable 

housing with the passage of HOTMA in 2016. By granting an additional 10 percent exception authority 

for project basing of vouchers, HOTMA provided local housing authorities the flexibility needed to better 

serve their residents.  Unfortunately, the HUD implementation Notice failed to follow the plain language 

of the statue. By restricting the 10 percent exception authority to PBV HAP contracts initiated after the 

implementation notice, HUD’s implementation of HOTMA restricts the ability of local PHAs to meet the 

housing needs of communities within their jurisdiction. 

 

Proposed Remedy: HUD should revise its HOTMA implementation notice to permit preexisting PBV HAP 

contracts to be counted under the new 10 percent exception. If CMHA is permitted to count existing 

HAP contracts under the 10 percent exception, it would allow us to create 1,653 more general units 

under PBV contracts. CMHA agrees with the comments submitted by the Council of Large Public Housing 

Authorities on March 20, 2017 regarding the 10 percent exception. 

 

5. Section 3 

 

Regulation: 24 C.F.R. § 135.30–135.40 

 

Problem Statement: Section 3 of the Housing and Urban Development Act of 1968 (“Section 3”) 

requires recipients of HUD funds to provide employment opportunities to local low-income residents, 

especially residents of public housing, for construction projects and other work procured by the 

recipients. HUD regulations prioritize specific numerical targets for direct hiring by recipients of HUD 

funds, and require burdensome justifications if targets are not met. However, Section 3 does not 

mandate direct hiring. 

 

Proposed Remedy: HUD should provide entities covered by Section 3 with a menu of options to meet 

the intent of the statute. Direct hiring is not the only way to make an impact and provide opportunities 

for low-income residents. CMHA believes that it is best to find high-quality partners in our community to 

help us in the areas we are not the strongest. In this spirit, we believe PHAs, and other grantees, should 

be able to provide funding (or require our contractors to provide funding) to local Workforce Investment 

Boards or other similar entities to promote job training and technical trades development among low-

income residents instead of attempting to hold our contractors to arbitrary targets for low-income 

employment. There are organizations around central Ohio who are experts at matching people seeking 

employment with appropriate training and eventually with employers. To meet the goals of Section 3, 

we should be empowering those organizations, not attempting to duplicate their efforts.  

 

6. Moving To Work 

 

Regulation: Operations Notice for the Expansion of the Moving To Work Demonstration Program 

Solicitation of Comment [Docket No. FR–5994–N–01] 

 

Problem Statement: Congress authorized an expansion to the MTW program in the FY 2016 

Appropriations Act. The expanded MTW demonstration must achieve the three statutory objectives 
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outlined in the initial authorizing legislation from 1996. HUD released an Operations Notice earlier this 

year describing how it will implement the expansion. As currently conceived in this Notice, CMHA does 

not believe the expanded demonstration would effectively meet those statutory objectives, we also 

believe the Notice does not follow the plain meaning of the statute. 

 

Proposed Remedy: HUD should adjust its design of this demonstration to focus more on outcomes and 

promote local decision-making. Please see the attached comments CMHA submitted previously on this 

matter. 

 

B. Use of housing as a platform for systems alignment 

 

1. Family Self-Sufficiency 

 

Regulation: 24 C.F.R. § 982 (Sections 625-642) 

 

Problem Statement: The HUD Homeownership Voucher program has had an enormous impact on the 

lives of our clients, and homeownership is a path to stability and self-sufficiency for low-income 

residents. However, current regulations mandate that only tenant-based voucher holders are eligible to 

participate in the program. Project-based voucher residents (such as those living in public housing that 

has converted to project-based voucher units through RAD) must first switch to tenant-based rental 

assistance, and move out of their project-based unit, before participating in the homeownership 

program. This is an unnecessary and arbitrary restriction on clients who wish to reap the benefits that 

the Homeownership Voucher provides. 

 

Proposed Remedy: HUD should allow PBV residents—who meet all program requirements—to directly 

participate in the Homeownership Voucher program by eliminating the unnecessary step of the tenant-

based voucher requirement. This will provide residents with a shorter path to self-sufficiency and 

eliminate a burdensome process whereby the resident has to move from PBV to a tenant-based voucher 

for a year before accessing the Homeownership Voucher program. The exclusion of project-based 

voucher residents from program eligibility is again inconsistent with the trend toward project-based 

voucher housing in RAD and HOTMA. After we complete our RAD conversions, we will have over 3,500 

PBV residents, who should all have access to the full benefits of the Homeownership Voucher program.  

 

2. Jobs Plus 

 

Regulation: 2016 Jobs Plus NOFA: FR-6000-N-14A 

 

Problem Statement: HUD has helped residents served by local housing authorities to increase 

employment and earnings through innovative programs like the Jobs Plus initiative.  However, the 

availability of this program and others is limited to housing authorities that meet public housing 

requirements. The use of public housing as a determining metric for program eligibility is inconsistent 

with the transition of HUD subsidies from public housing to project-based voucher housing through RAD 

and HOTMA. 

 

Proposed Remedy: HUD should remove the public housing requirement for Jobs Plus program eligibility. 

This change will promote a consistent approach in affordable housing and enable more housing 

authorities and residents to take advantage of Jobs Plus. 
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C. Reduce the cost of doing business while advancing HUD’s mission 

 

HUD and recipients of its funding have a duty to the American taxpayer to use each dollar of federal 

funds in the manner Congress provided. However, HUD should not—and should not make recipients of 

its funding—waste taxpayer dollars on unnecessary oversight and compliance activities.  

 

1. HUD financial oversight of PHAs 

 

Regulation: 2 C.F.R. § 250 

 

Problem Statement: HUD requires far too much oversight of PHA’s finances and most of that oversight 

is redundant. For example, CMHA is required to follow over 30 audits of its finances every year, most of 

which are required by HUD.  

 

Proposed Remedy: HUD should follow federal regulations related to single audits and should not 

impose redundant audit requirements on PHAs that go beyond established federal law and government-

wide regulations. The Task Force should request more information from individual PHAs on their 

experiences with HUD redundant oversight in this area.  

 

2. Income verification 

 

Regulation: 24 C.F.R. §§ 5.233, 5.609-34 

 

Problem Statement: Complex processes for income verification and rent calculations add unnecessary 

hurdles to the provision of affordable housing. While CMHA agrees that regulating income and rent 

levels is necessary, the costs of the current regulatory structure outweigh the benefits. The complex and 

changing rent calculations consume more tax dollars than they protect. 

 

Proposed Remedy: HUD and local housing authorities would both benefit from a simpler rent formula 

and income verification process. As such, CMHA requests that HUD modify 24 C.F.R. §§ 5.233, 5.609-34 

to simplify the process and preserve resources while furthering the mission of providing affordable 

housing to those in need.  

 

There are many options for how to proceed here, and this is an area we recommend the Task Force 

spend time investigating further. However, some ideas to consider could be an across the board 

standard deduction to be applied against tenant income instead of the patchwork of deductions and 

other calculations that can be applied to tenant income. Tenants would have the option to take the 

standard deduction or go through the existing process for determining income. The deduction would 

change based on family size, geographic location, or other factors, as determined by HUD with input 

from PHAs. Regardless of the solution chosen, HUD should look to reduce the costs incurred by PHAs 

and the burdens imposed on tenants in verifying the exact income of each tenant. 

 

3. PHA Annual Plan process 

 

Regulation: 24 C.F.R. § 903.11 

 

Problem Statement: CMHA is a SEMAP high performer, however it takes almost 12 months for CMHA to 

get its Annual Plan approved. As soon as we get one plan approved we have to immediately start on the 
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next one. This is an incredible waste of money and staff time at CMHA and at HUD. A review of a high-

performing PHA’s Annual Plan should not take anywhere near as long.  

 

Proposed Remedy: High performing agencies are permitted to submit a streamlined Annual Plan under 

current regulations. 24 C.F.R. § 903.11(c)(1). CMHA proposes that HUD further reduce the elements 

required in the streamlined plan. The resulting annual plan will still provide HUD with sufficient 

information regarding agency operations while reducing the regulatory burden and freeing up resources 

to better serve our residents. 

 

I. CONCLUSION 

 

We believe the E.O. and this Notice present great opportunities for HUD to reform its regulatory 

framework to better focus on outcomes rather than compliance and to effectively tailor its programs to 

meet local community needs. Thank you for the opportunity to share our perspectives on regulatory 

reform, and thank you for your consideration of our comments.  
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Memorandum  

To: Charles Hillman, President & CEO 
Columbus Metropolitan Housing Authority  

From: Steve Tugend + Jason Beehler 

Date: June 5, 2017 

Re: Legal concerns regarding the MTW Operations Notice Issued by HUD on 
January 23, 2017 

  

 
 

Issues Presented 
 

You have asked us to review the legal implications of HUD’s January 23, 2017 

Operations Notice related to the Moving to Work (MTW) Program, along with HUD’s 

interpretation of that Notice, as expressed in presentations to public housing agencies around 

the country. This memo provides our analysis.  

 

Legal Analysis 
 

I. Congress enacts and expands the MTW program  

The MTW program was first enacted in 1996 under Section 204 of the Omnibus 

Consolidated Rescissions and Appropriations Act of 1996 (“the 1996 Act”). The MTW program 

originally permitted 30 public housing authorities to participate, allowing them greater 

flexibility in their housing programs to ensure that the most deserving families across the 

country had access to housing. Eventually through the appropriations process, an additional 9 

slots were created to supplement the original 30. The program had (and still has) three goals:  

1. To reduce cost and achieve greater cost effectiveness in federal expenditures 
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2. To give incentives to families with children where the head of household is 

working, is seeking work, or is preparing for work by participating in job training, 

educational programs, or programs that assist people to obtain employment and 

become economically self-sufficient 

3. To increase housing choices for eligible low-income families  

The 1996 Act provided that government resources were available to “up to 30 public 

housing agencies . . . administering the public or Indian housing program and the section 8 

housing assistance payments program.” Public Law 104-134, Section 204 (b) (emphasis added). 

In other words, a public housing agency could participate in the original MTW program only if it 

administered both the public housing program (now referred to as PHAS) and the Section 8 

program (now referred to as SEMAP).    

In 2015, as part of the Fiscal Year 2016 Appropriations Act, Congress passed Public Law 

114-113, the 2016 MTW Expansion Statute. The bill was signed by former president Obama in 

December of 2015. Section 239 of the MTW Expansion Statute authorizes HUD to expand the 

MTW program from the current level of 39 public housing authorities. Specifically, Section 239 

requires HUD to add one hundred (100) public housing agencies to the program over seven 

years. Three of these 100 slots are available to public housing authorities of CMHA’s size. 

Specifically, the statute provides: “Of the agencies selected under this section . . . no more than 

3 shall administer 6,001–27,000 aggregate housing voucher and public housing units.”  

Regarding performance standards for participating housing agencies, Section 239 of the 

Expansion Statute states, in relevant part:  

The Secretary of Housing and Urban Development shall increase . . . the 

number of Moving to Work agencies [authorized under the 1996 statute] by 

adding to the program 100 public housing agencies that are designated as 

high performing agencies under the Public Housing Assessment System 

(PHAS) or the Section Eight Management Assessment Program (SEMAP). 

2016 Public Law 114-113, Section 239 (emphasis added).  

Although the language seems self-explanatory, HUD has interpreted the language to 

mean the opposite of what it says.  
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II. HUD issues and revises the January 2017 Operations Notice 

After Congress enacted the MTW Expansion Statute, HUD issued an Operations Notice 

on January 23, 2017, setting forth the parameters of the statute, describing the expansion of 

the MTW program, and seeking public comment.  

The Operations Notice says virtually nothing about the requirement that a public 

housing agency be high performing. In fact, performance is mentioned precisely two times in 

the Operations Notice. The first reference appears on page 8065, where the Notice mentions 

that the MTW agency must submit as part of its reporting requirement, “HUD-50075-HP, the 

Annual Plan for high performing agencies, along with supporting documents.” The second 

reference appears on page 8066, where the Notice states, “Currently, HUD uses PHAS and 

SEMAP to assess risk and identify underperforming PHAs in the traditional public housing and 

voucher programs.”  

That is the sum total of all guidance in the Operations Notice regarding public housing 

agency performance under the MTW program.  

On May 4, 2017, HUD revised its Operations Notice, revised the Waiver provisions, and 

reopened the public comment period. The May 4 revision extended the time period for public 

comments until June 5, 2017, and accordingly we offer this comment.  

 

III. Without issuing any public statement of its interpretation, and without statutory 
authority, HUD interprets the MTW expansion statute to mean the opposite of 
what it says  

HUD has apparently never publicly released any official interpretation of the language in 

the MTW Expansion statute related to designation of the public housing agency as a high 

performing agency. However, during calls with public housing agencies around the U.S., in 

which HUD discussed the expansion of the MTW program, HUD representatives have expressed 

an interpretation of the statutory language that contradicts the plain language of the statute, 

violates the canons of statutory interpretation, and limits the reach of the MTW program, 

which Congress clearly sought to expand.  

Although the 1996 Act stated that a public housing agency could not participate in the 

MTW program unless it had been designated high performing agency in both the PHAS and the 

SEMAP programs, the 2016 version clearly states that the program will be expanded to include 
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another 100 agencies, “designated as high performing agencies under the Public Housing 

Assessment System (PHAS) or the Section Eight Management Assessment Program (SEMAP).” 

(emphasis added).  

IV. HUD’s interpretation is arbitrary and capricious because it violates the canons of 
statutory interpretation, as well as the purpose of the MTW Expansion statute.  

HUD’s interpretation of the statute is not supported by the canons of statutory 

construction. In fact, those canons support the opposite interpretation, which is the one 

advanced by CMHA.  

A. Federal courts have said that “or” means “or” 

As with any case of statutory construction, “our starting point must be the language 

employed by Congress.” Reiter v. Sonotone Corp., 442 U.S. 330, 337 (1979). Where Congress in 

a statute chooses to join more than one criteria with the word “or,” normally that word should, 

“be accepted for its disjunctive connotation.” NW Airlines, Inc. v. FAA, 14 F.3d 64, 69 (D.C. Cir. 

1994) (quoting Unification Church v. INS, 762 F.2d 1077, 1084 (D.C. Cir. 1985)). In the Northwest 

Airlines case, the D.C. Circuit found that by using “or” in a statute listing three criteria for 

government-approved projects, Congress “wanted only to ensure that all [relevant] projects 

furthered one of the three statutory goals.” Id. (emphasis added).  

The same is true here. Congress plainly stated that the MTW program would be 

expanded by the addition of, “100 public housing agencies that are designated as high 

performing agencies under the Public Housing Assessment System (PHAS) or the Section Eight 

Management Assessment Program (SEMAP). 2016 Public Law 114-113, Section 239 (emphasis 

added). Clearly, Congress wanted to ensure that the agencies added to the program met the 

high performance designation in either one of two ways. The “or means or” case law therefore 

applies, and the statutory languagpe should be read to set forth a disjunctive test. That is, as 

long as CMHA is designated as “high performing” under either PHAS or SEMAP, the agency 

qualifies for participation.  

B. The plain language of the statute contradicts HUD’s interpretation, as 
demonstrated in part by the previous version of the statute.   

Courts interpret statutes according to their plain language. Estate of Cowart v. Nicklos 

Drilling Co., 112 S. Ct. 2589, 2594 (1992). “[I]f Congress has directly spoken to the precise 

question at issue . . . the court . . . must give effect to the unambiguously expressed intent of 
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Congress.” Mich. Dept. of Envtl. Quality v. Browner, 230 F.3d 181, 184 (6th Cir. 2000) (quoting 

Chevron v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984)). Where an 

agency’s interpretation of a statute is contrary to the intent of Congress expressed in 

unambiguous terms, the court need not defer to the agency interpretation. Lansing Dairy, Inc. 

v. Espy, 39 F.3d 1339, 1350 (6th Cir. 1994) (citing Estate of Cowart at 2594).  

The plain language of the statute is unambiguous. HUD interprets “and” to mean “or.” 

But there is no reason to believe this interpretation is accurate. In fact there is every reason 

from the statutory history to believe that Congress chose the word “or” purposefully, and that 

it thereby unambiguously expressed its intent to set forth a disjunctive test.  

As stated above, the original 1996 Act provided that government resources were 

available, “up to 30 public housing agencies . . . administering the public or Indian housing 

program and the section 8 housing assistance payments program.” Public Law 104-134, Section 

204 (b) (emphasis added). With respect to this very statute, then, Congress clearly knew how to 

use the word “and” if that’s the word Congress wanted to use. It did not use that word in the 

2016 MTW Expansion Statute. In the 2016 statute, Congress used the word “or,” and the choice 

of that word can therefore only be the result of a purposeful exercise on the part of Congress. 

Otherwise, Congress would have just kept the already existing conjunctive “and” language of 

the original statute.  

Under the plain language of the statute then, in light of the language of the original bill, 

“or” means “or,” and that language is unambiguous. Congress has therefore spoken “to the 

precise question at issue,” and any court must give effect to Congress’ unambiguously 

expressed intent regarding eligibility for the MTW expansion program.  

C. The statutory evidence is that Congress knew very well how to make 
requirement conjunctive, and that it made a purposeful choice not to do so 
for the “high performance” criterion in the MTW Expansion Statute.  

Courts “do not lightly assume that Congress has omitted from its adopted text 

requirements that it nonetheless intends to apply, and [the courts’] reluctance is even greater 

when Congress has shown elsewhere in the same statute that it knows how to make such a 

requirement manifest.” EPA v. EME Homer City Generation, LP, 134 S. Ct. 1584, 1601 (2014) 

(quoting JAMA v. Immigration & Customs Enforcement, 543 U.S. 335, 341 (2005)).  

Under HUD’s interpretation Congress omitted from its adopted text a conjunctive test 

that it nonetheless intends to apply regarding the “high performing” criterion. This notion is 
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belied by the use elsewhere in the same statute of the word “and” to denote a conjunctive test. 

There are several examples, even in Section 239 itself, of Congress using “and” in the 

conjunctive.  

 “no less than 50 [selected agencies] shall administer 1,000 or fewer aggregate 

housing voucher and public housing units” 

 “The Secretary shall establish a research advisory committee which shall advise 

the Secretary with respect to specific policy proposals and methods of research 

and evaluation” 

 “All agencies designated under this section shall be evaluated through rigorous 

research as determined by the Secretary, and shall provide information 

requested by the Secretary…” 

 “The Secretary shall consult the advisory committee with respect to policy 

changes that have proven successful and can be applied more broadly to all 

public housing agencies” 

 “The Secretary may, at the request of a Moving to Work agency and one or more 

adjacent public housing agencies in the same area, designate that Moving to 

Work agency as a regional agency.”   

There can be no legitimate dispute that these uses of the word “and” establish 

conjunctive requirements. Otherwise, to take the final bullet point above as an example, a 

Moving to Work agency could be designated as regional upon request of only that agency or 

one or more adjacent public housing agencies (but not both). Surely HUD would not support 

such an interpretation, which only goes to show that Congress knew how to use “and” to create 

a conjunctive requirement, and that it did not do so with respect to the criterion that public 

housing agencies be “high performing.”  

There is no evidence that Congress “omitted from its adopted text” a conjunctive test 

that it “nonetheless intends to apply.”  

D. The statute must be read as a whole, and other occurrences of the word 
“or” in the statute show that HUD’s interpretation is erroneous 

It is well established that any given statutory provision will be examined not only of its 

own merit, but also by, “look[ing] to the provisions of the whole law, and to its object and 
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policy.” John Hancock Mut. Life Ins. Co. v. Harris Trust & Sav. Bank, 510 U.S. 86, 95 (1993) (citing 

Pilot Life Ins. Co. v. Dedeaux, 481 U. S. 41, 51 (1987)).  

Considering the entirety of Section 239 compels a simple and unremarkable conclusion: 

that Congress meant “or” when it used “or.” As with “and,” there are several examples in 

Section 239 of Congress using the word “or” to mean exactly that, two of which are: 

 “Of the 100 agencies selected under this section, five shall be agencies with 
portfolio awards under the Rental Assistance Demonstration that meet the other 
requirements of this section, including current designations as high performing 
agencies or such designations held immediately prior to such portfolio awards.” 

 “The Secretary shall extend the current Moving to Work agreements of 
previously designated participating agencies until the end of each such agency’s 
fiscal year 2028 under the same terms and conditions of such current 
agreements, except for any changes to such terms or conditions otherwise 
mutually agreed upon by the Secretary and any such agency and such extension 
agreements shall prohibit any statutory offset of any reserve balances equal to 4 
months of operating expenses.  

 
Clearly, the use of “or” in these sentences is disjunctive. The sentences make no sense 

otherwise. The second bullet point proves perhaps better than any other textual evidence that 

Congress knew the difference between “and” and “or.” For in that (long) sentence, Congress 

used the exact same words—“terms” and “conditions”—two times. The first time, those words 

are separated by the word “and” (“terms and conditions”). The second time, just ten words 

later, those words are separated by the word “or” (“terms or conditions”). In the first instance, 

the words are clearly conjunctive—meaning that both the terms and the conditions of the 

relevant agreements shall be considered. In the second instance, the words are clearly 

disjunctive—that is, a change to either the terms or the conditions negotiated by the Secretary 

and the agency will satisfy the statutory language. It would therefore appear that Congress 

understood precisely the difference between the words “and” and “or,” not in the abstract, but 

as those terms are used in Section 239.  

When considered in light of the language of the rest of Section 239, “or” as used in 

regard to the “high performing” criteria can therefore only mean “or.”  

The broader appropriations bill also contains numerous examples of “or” meaning “or.” 

A few such examples are:  

https://www.bloomberglaw.com/ms/document/X5CCFT?jcsearch=510%2520us%252095&jcite
https://www.bloomberglaw.com/ms/document/X5CCFT?jcsearch=510%2520us%252095&jcite
https://www.bloomberglaw.com/ms/document/X2NU1S?jcsearch=481%20U.%20S.%2041&summary=yes#jcite
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 “SEC. 192. The Department of Transportation may use funds provided by this 

Act, or any other Act, to assist a contract under title 49 U.S.C. or title 23 U.S.C. 

utilizing geographic, economic, or any other hiring preference not otherwise 

authorized by law, except for such preferences authorized in this Act, or to 

amend a rule, regulation, policy or other measure . . .” 129 STAT. 2866.  

 “[T]he Secretary shall notify public housing agencies of their annual budget by 

the latter of 60 days after the enactment of this Act or March 1, 2016.” 129 STAT 

2869.  

 “[U]p to $75,000,000 shall be available only: (1) for adjustments in the 

allocations for public housing agencies, after application for an adjustment by a 

public housing agency that experienced a significant increase, as determined by 

the Secretary, in renewal costs of vouchers resulting from unforeseen 

circumstances or from portability under section 8(r) of the Act . . .” 129 STAT. 

2870.  

CMHA will not list every such example, but these examples demonstrate beyond 

legitimate dispute that Congress knew what it was doing when it chose to use the word “or” in 

the MTW Expansion Statute reference to the high performance requirements.  

V. The plain language interpretation advanced by CMHA in no way forecloses HUD’s 
ultimate determination on the merits about any applicant’s participation in the 
MTW expansion  

Even under the statutory interpretation advanced by CMHA, HUD would still retain the 

ultimate authority to determine which qualified public housing agencies should be included 

among the 100 authorized by the statute to participate in the MTW expansion. There are 

approximately 3,500 public housing agencies across the United States. CMHA recognizes this 

fact, and further recognizes that there may very well be a greater number of applicants seeking 

to participate in the expansion than there will be slots to fill. CMHA is not asking HUD to 

guarantee it a spot among the 100 expansion agencies. CMHA is happy to participate in a 

competitive process, and believes that the most competitive process, featuring the greatest 

number of applicants, will yield the greatest benefit to the public.  

However, there is a crucial distinction between determining that public housing 

authority should not be selected to participate in the program after full consideration of its 
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application materials, and barring a public housing authority from presenting those materials in 

the first place.  

Based upon the statutory language, the former is permissible within the authority of 

HUD; the latter is not.  

Conclusion 

For all of the reasons set forth above, we respectfully request that HUD reconsider its 

position, expressed orally but not in writing, that a public housing agency must be designated 

as high performing under both the PHAS program and the SEMAP program in order to be 

eligible for participation in the MTW expansion.  
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