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Memorandum  

To: Charles Hillman, President & CEO 
Columbus Metropolitan Housing Authority  

From: Steve Tugend + Jason Beehler 

Date: June 5, 2017 

Re: Legal concerns regarding the MTW Operations Notice Issued by HUD on 
January 23, 2017 

  

 
 

Issues Presented 
 

You have asked us to review the legal implications of HUD’s January 23, 2017 

Operations Notice related to the Moving to Work (MTW) Program, along with HUD’s 

interpretation of that Notice, as expressed in presentations to public housing agencies around 

the country. This memo provides our analysis.  

 

Legal Analysis 
 

I. Congress enacts and expands the MTW program  

The MTW program was first enacted in 1996 under Section 204 of the Omnibus 

Consolidated Rescissions and Appropriations Act of 1996 (“the 1996 Act”). The MTW program 

originally permitted 30 public housing authorities to participate, allowing them greater 

flexibility in their housing programs to ensure that the most deserving families across the 

country had access to housing. Eventually through the appropriations process, an additional 9 

slots were created to supplement the original 30. The program had (and still has) three goals:  

1. To reduce cost and achieve greater cost effectiveness in federal expenditures 
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2. To give incentives to families with children where the head of household is 

working, is seeking work, or is preparing for work by participating in job training, 

educational programs, or programs that assist people to obtain employment and 

become economically self-sufficient 

3. To increase housing choices for eligible low-income families  

The 1996 Act provided that government resources were available to “up to 30 public 

housing agencies . . . administering the public or Indian housing program and the section 8 

housing assistance payments program.” Public Law 104-134, Section 204 (b) (emphasis added). 

In other words, a public housing agency could participate in the original MTW program only if it 

administered both the public housing program (now referred to as PHAS) and the Section 8 

program (now referred to as SEMAP).    

In 2015, as part of the Fiscal Year 2016 Appropriations Act, Congress passed Public Law 

114-113, the 2016 MTW Expansion Statute. The bill was signed by former president Obama in 

December of 2015. Section 239 of the MTW Expansion Statute authorizes HUD to expand the 

MTW program from the current level of 39 public housing authorities. Specifically, Section 239 

requires HUD to add one hundred (100) public housing agencies to the program over seven 

years. Three of these 100 slots are available to public housing authorities of CMHA’s size. 

Specifically, the statute provides: “Of the agencies selected under this section . . . no more than 

3 shall administer 6,001–27,000 aggregate housing voucher and public housing units.”  

Regarding performance standards for participating housing agencies, Section 239 of the 

Expansion Statute states, in relevant part:  

The Secretary of Housing and Urban Development shall increase . . . the 

number of Moving to Work agencies [authorized under the 1996 statute] by 

adding to the program 100 public housing agencies that are designated as 

high performing agencies under the Public Housing Assessment System 

(PHAS) or the Section Eight Management Assessment Program (SEMAP). 

2016 Public Law 114-113, Section 239 (emphasis added).  

Although the language seems self-explanatory, HUD has interpreted the language to 

mean the opposite of what it says.  
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II. HUD issues and revises the January 2017 Operations Notice 

After Congress enacted the MTW Expansion Statute, HUD issued an Operations Notice 

on January 23, 2017, setting forth the parameters of the statute, describing the expansion of 

the MTW program, and seeking public comment.  

The Operations Notice says virtually nothing about the requirement that a public 

housing agency be high performing. In fact, performance is mentioned precisely two times in 

the Operations Notice. The first reference appears on page 8065, where the Notice mentions 

that the MTW agency must submit as part of its reporting requirement, “HUD-50075-HP, the 

Annual Plan for high performing agencies, along with supporting documents.” The second 

reference appears on page 8066, where the Notice states, “Currently, HUD uses PHAS and 

SEMAP to assess risk and identify underperforming PHAs in the traditional public housing and 

voucher programs.”  

That is the sum total of all guidance in the Operations Notice regarding public housing 

agency performance under the MTW program.  

On May 4, 2017, HUD revised its Operations Notice, revised the Waiver provisions, and 

reopened the public comment period. The May 4 revision extended the time period for public 

comments until June 5, 2017, and accordingly we offer this comment.  

 

III. Without issuing any public statement of its interpretation, and without statutory 
authority, HUD interprets the MTW expansion statute to mean the opposite of 
what it says  

HUD has apparently never publicly released any official interpretation of the language in 

the MTW Expansion statute related to designation of the public housing agency as a high 

performing agency. However, during calls with public housing agencies around the U.S., in 

which HUD discussed the expansion of the MTW program, HUD representatives have expressed 

an interpretation of the statutory language that contradicts the plain language of the statute, 

violates the canons of statutory interpretation, and limits the reach of the MTW program, 

which Congress clearly sought to expand.  

Although the 1996 Act stated that a public housing agency could not participate in the 

MTW program unless it had been designated high performing agency in both the PHAS and the 

SEMAP programs, the 2016 version clearly states that the program will be expanded to include 
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another 100 agencies, “designated as high performing agencies under the Public Housing 

Assessment System (PHAS) or the Section Eight Management Assessment Program (SEMAP).” 

(emphasis added).  

IV. HUD’s interpretation is arbitrary and capricious because it violates the canons of 
statutory interpretation, as well as the purpose of the MTW Expansion statute.  

HUD’s interpretation of the statute is not supported by the canons of statutory 

construction. In fact, those canons support the opposite interpretation, which is the one 

advanced by CMHA.  

A. Federal courts have said that “or” means “or” 

As with any case of statutory construction, “our starting point must be the language 

employed by Congress.” Reiter v. Sonotone Corp., 442 U.S. 330, 337 (1979). Where Congress in 

a statute chooses to join more than one criteria with the word “or,” normally that word should, 

“be accepted for its disjunctive connotation.” NW Airlines, Inc. v. FAA, 14 F.3d 64, 69 (D.C. Cir. 

1994) (quoting Unification Church v. INS, 762 F.2d 1077, 1084 (D.C. Cir. 1985)). In the Northwest 

Airlines case, the D.C. Circuit found that by using “or” in a statute listing three criteria for 

government-approved projects, Congress “wanted only to ensure that all [relevant] projects 

furthered one of the three statutory goals.” Id. (emphasis added).  

The same is true here. Congress plainly stated that the MTW program would be 

expanded by the addition of, “100 public housing agencies that are designated as high 

performing agencies under the Public Housing Assessment System (PHAS) or the Section Eight 

Management Assessment Program (SEMAP). 2016 Public Law 114-113, Section 239 (emphasis 

added). Clearly, Congress wanted to ensure that the agencies added to the program met the 

high performance designation in either one of two ways. The “or means or” case law therefore 

applies, and the statutory languagpe should be read to set forth a disjunctive test. That is, as 

long as CMHA is designated as “high performing” under either PHAS or SEMAP, the agency 

qualifies for participation.  

B. The plain language of the statute contradicts HUD’s interpretation, as 
demonstrated in part by the previous version of the statute.   

Courts interpret statutes according to their plain language. Estate of Cowart v. Nicklos 

Drilling Co., 112 S. Ct. 2589, 2594 (1992). “[I]f Congress has directly spoken to the precise 

question at issue . . . the court . . . must give effect to the unambiguously expressed intent of 
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Congress.” Mich. Dept. of Envtl. Quality v. Browner, 230 F.3d 181, 184 (6th Cir. 2000) (quoting 

Chevron v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984)). Where an 

agency’s interpretation of a statute is contrary to the intent of Congress expressed in 

unambiguous terms, the court need not defer to the agency interpretation. Lansing Dairy, Inc. 

v. Espy, 39 F.3d 1339, 1350 (6th Cir. 1994) (citing Estate of Cowart at 2594).  

The plain language of the statute is unambiguous. HUD interprets “and” to mean “or.” 

But there is no reason to believe this interpretation is accurate. In fact there is every reason 

from the statutory history to believe that Congress chose the word “or” purposefully, and that 

it thereby unambiguously expressed its intent to set forth a disjunctive test.  

As stated above, the original 1996 Act provided that government resources were 

available, “up to 30 public housing agencies . . . administering the public or Indian housing 

program and the section 8 housing assistance payments program.” Public Law 104-134, Section 

204 (b) (emphasis added). With respect to this very statute, then, Congress clearly knew how to 

use the word “and” if that’s the word Congress wanted to use. It did not use that word in the 

2016 MTW Expansion Statute. In the 2016 statute, Congress used the word “or,” and the choice 

of that word can therefore only be the result of a purposeful exercise on the part of Congress. 

Otherwise, Congress would have just kept the already existing conjunctive “and” language of 

the original statute.  

Under the plain language of the statute then, in light of the language of the original bill, 

“or” means “or,” and that language is unambiguous. Congress has therefore spoken “to the 

precise question at issue,” and any court must give effect to Congress’ unambiguously 

expressed intent regarding eligibility for the MTW expansion program.  

C. The statutory evidence is that Congress knew very well how to make 
requirement conjunctive, and that it made a purposeful choice not to do so 
for the “high performance” criterion in the MTW Expansion Statute.  

Courts “do not lightly assume that Congress has omitted from its adopted text 

requirements that it nonetheless intends to apply, and [the courts’] reluctance is even greater 

when Congress has shown elsewhere in the same statute that it knows how to make such a 

requirement manifest.” EPA v. EME Homer City Generation, LP, 134 S. Ct. 1584, 1601 (2014) 

(quoting JAMA v. Immigration & Customs Enforcement, 543 U.S. 335, 341 (2005)).  

Under HUD’s interpretation Congress omitted from its adopted text a conjunctive test 

that it nonetheless intends to apply regarding the “high performing” criterion. This notion is 
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belied by the use elsewhere in the same statute of the word “and” to denote a conjunctive test. 

There are several examples, even in Section 239 itself, of Congress using “and” in the 

conjunctive.  

 “no less than 50 [selected agencies] shall administer 1,000 or fewer aggregate 

housing voucher and public housing units” 

 “The Secretary shall establish a research advisory committee which shall advise 

the Secretary with respect to specific policy proposals and methods of research 

and evaluation” 

 “All agencies designated under this section shall be evaluated through rigorous 

research as determined by the Secretary, and shall provide information 

requested by the Secretary…” 

 “The Secretary shall consult the advisory committee with respect to policy 

changes that have proven successful and can be applied more broadly to all 

public housing agencies” 

 “The Secretary may, at the request of a Moving to Work agency and one or more 

adjacent public housing agencies in the same area, designate that Moving to 

Work agency as a regional agency.”   

There can be no legitimate dispute that these uses of the word “and” establish 

conjunctive requirements. Otherwise, to take the final bullet point above as an example, a 

Moving to Work agency could be designated as regional upon request of only that agency or 

one or more adjacent public housing agencies (but not both). Surely HUD would not support 

such an interpretation, which only goes to show that Congress knew how to use “and” to create 

a conjunctive requirement, and that it did not do so with respect to the criterion that public 

housing agencies be “high performing.”  

There is no evidence that Congress “omitted from its adopted text” a conjunctive test 

that it “nonetheless intends to apply.”  

D. The statute must be read as a whole, and other occurrences of the word 
“or” in the statute show that HUD’s interpretation is erroneous 

It is well established that any given statutory provision will be examined not only of its 

own merit, but also by, “look[ing] to the provisions of the whole law, and to its object and 
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policy.” John Hancock Mut. Life Ins. Co. v. Harris Trust & Sav. Bank, 510 U.S. 86, 95 (1993) (citing 

Pilot Life Ins. Co. v. Dedeaux, 481 U. S. 41, 51 (1987)).  

Considering the entirety of Section 239 compels a simple and unremarkable conclusion: 

that Congress meant “or” when it used “or.” As with “and,” there are several examples in 

Section 239 of Congress using the word “or” to mean exactly that, two of which are: 

 “Of the 100 agencies selected under this section, five shall be agencies with 
portfolio awards under the Rental Assistance Demonstration that meet the other 
requirements of this section, including current designations as high performing 
agencies or such designations held immediately prior to such portfolio awards.” 

 “The Secretary shall extend the current Moving to Work agreements of 
previously designated participating agencies until the end of each such agency’s 
fiscal year 2028 under the same terms and conditions of such current 
agreements, except for any changes to such terms or conditions otherwise 
mutually agreed upon by the Secretary and any such agency and such extension 
agreements shall prohibit any statutory offset of any reserve balances equal to 4 
months of operating expenses.  

 
Clearly, the use of “or” in these sentences is disjunctive. The sentences make no sense 

otherwise. The second bullet point proves perhaps better than any other textual evidence that 

Congress knew the difference between “and” and “or.” For in that (long) sentence, Congress 

used the exact same words—“terms” and “conditions”—two times. The first time, those words 

are separated by the word “and” (“terms and conditions”). The second time, just ten words 

later, those words are separated by the word “or” (“terms or conditions”). In the first instance, 

the words are clearly conjunctive—meaning that both the terms and the conditions of the 

relevant agreements shall be considered. In the second instance, the words are clearly 

disjunctive—that is, a change to either the terms or the conditions negotiated by the Secretary 

and the agency will satisfy the statutory language. It would therefore appear that Congress 

understood precisely the difference between the words “and” and “or,” not in the abstract, but 

as those terms are used in Section 239.  

When considered in light of the language of the rest of Section 239, “or” as used in 

regard to the “high performing” criteria can therefore only mean “or.”  

The broader appropriations bill also contains numerous examples of “or” meaning “or.” 

A few such examples are:  

https://www.bloomberglaw.com/ms/document/X5CCFT?jcsearch=510%2520us%252095&jcite
https://www.bloomberglaw.com/ms/document/X5CCFT?jcsearch=510%2520us%252095&jcite
https://www.bloomberglaw.com/ms/document/X2NU1S?jcsearch=481%20U.%20S.%2041&summary=yes#jcite
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 “SEC. 192. The Department of Transportation may use funds provided by this 

Act, or any other Act, to assist a contract under title 49 U.S.C. or title 23 U.S.C. 

utilizing geographic, economic, or any other hiring preference not otherwise 

authorized by law, except for such preferences authorized in this Act, or to 

amend a rule, regulation, policy or other measure . . .” 129 STAT. 2866.  

 “[T]he Secretary shall notify public housing agencies of their annual budget by 

the latter of 60 days after the enactment of this Act or March 1, 2016.” 129 STAT 

2869.  

 “[U]p to $75,000,000 shall be available only: (1) for adjustments in the 

allocations for public housing agencies, after application for an adjustment by a 

public housing agency that experienced a significant increase, as determined by 

the Secretary, in renewal costs of vouchers resulting from unforeseen 

circumstances or from portability under section 8(r) of the Act . . .” 129 STAT. 

2870.  

CMHA will not list every such example, but these examples demonstrate beyond 

legitimate dispute that Congress knew what it was doing when it chose to use the word “or” in 

the MTW Expansion Statute reference to the high performance requirements.  

V. The plain language interpretation advanced by CMHA in no way forecloses HUD’s 
ultimate determination on the merits about any applicant’s participation in the 
MTW expansion  

Even under the statutory interpretation advanced by CMHA, HUD would still retain the 

ultimate authority to determine which qualified public housing agencies should be included 

among the 100 authorized by the statute to participate in the MTW expansion. There are 

approximately 3,500 public housing agencies across the United States. CMHA recognizes this 

fact, and further recognizes that there may very well be a greater number of applicants seeking 

to participate in the expansion than there will be slots to fill. CMHA is not asking HUD to 

guarantee it a spot among the 100 expansion agencies. CMHA is happy to participate in a 

competitive process, and believes that the most competitive process, featuring the greatest 

number of applicants, will yield the greatest benefit to the public.  

However, there is a crucial distinction between determining that public housing 

authority should not be selected to participate in the program after full consideration of its 
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application materials, and barring a public housing authority from presenting those materials in 

the first place.  

Based upon the statutory language, the former is permissible within the authority of 

HUD; the latter is not.  

Conclusion 

For all of the reasons set forth above, we respectfully request that HUD reconsider its 

position, expressed orally but not in writing, that a public housing agency must be designated 

as high performing under both the PHAS program and the SEMAP program in order to be 

eligible for participation in the MTW expansion.  
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